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no saving clause for such a situation as the present one. It would 
clearly seem, therefore, that the decision of the Kentucky Court is 
wrong. On principle, reason and analogy, 14 the rule announced in 
the Cowley Case is believed to be the true one. Any other holding 
would be entirely out of accord with the long established principle 
that no contract can be carried into effect which was made con- 
trary to the provisions of law, or has become illegal in virtue of 
some subsequent act of law. 



Waiver in Advance of the Statute of Limitations. — The 
question of waiving in advance, the defense of the statute of lim- 
itations, naturally divides itself into two parts ; first, a discussion 
of the waiver of the defense after time has begun to run against 
a claim and before the expiration of the statutory period; and 
second, when a waiver of the statute is attempted contempora- 
neously with the creation of the original obligation. 

The statute of limitations of the various States are similar and 
all provide for some way, by which, after time has begun to run, 
the statute may be waived. The usual method is by a promise of 
payment in writing or an acknowledgment of the claim in writing, 
from which a promise to pay may be implied. 1 If the terms of 
the statute are complied with, the defense is effectually waived. 2 

The question that has given trouble in the solution of this first 
proposition, is whether or not the bar of the statute may be waived 
in any other way than those set out in the statute itself. The stat- 
ute of limitations is a statute of repose and to that extent reme- 
dial. It should therefore receive a construction that will not de- 
feat its object. 3 It is also true that where a statute expressly 
enumerates the ways in which its effect may be avoided, it, by im- 
plication, excludes all other. 4 

In spite of these cardinal rules of construction, the majority 
view is that where upon a valuable consideration, such as a for- 
bearance to sue, the defendant orally agrees to waive the defense 
of the bar of the statute, he will thereby estop himself from setting 
it up to defeat a claim, which would otherwise be barred by time. 5 
A fortiori, where the waiver is in writing, but does not contain a 
promise to pay or such an acknowledgment of the debt as from 

14 Adler v. Miles, 69 Misc. 601, 126 N. Y. Supp. 135: Gesualdi v. Per- 
soneni, 128 N. Y. Supp. 683; Bullard v. Northern Pacific Ry. Co.. 10 
Mont. 168, 25 Pac. 120, 11 L. R. A. (N. S.) 246; E. E. Taenzer & Co. 
v. Chicago, etc., Ry. Co., 191 Fed. 543. 

1 Va. Code, § 2922. 

a Robinson v. Bass, 100 Va. 190, 40 S. E. 660. 

3 Palmer v. Palmer, 36 Mich. 487, 24 Am. Rep. 605; 2 Lewis', Suther- 
land Stat. Const., 2 ed., 1015. 

* 2 Lewis'. Sutherland Stat. Const.. 2 ed., 916, ct scq. 

5 Bridges v. Stephens, 132 Mo. 524, 34 S. W. 555; 95 Am. St. Rep. 
411 (note). 
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which a promise to pay may be implied, this view holds the de- 
fendant estopped to set up the bar of the statute as a defense. 6 The 
doctrine of estoppel is "lighted on the outer edge" when it is held, 
that mere representations, not amounting to a contract, that the 
defendant will forbear from pleading the statute and the plaintiff 
chooses to rely thereon, will estop the defendant from so pleading. 7 
Some of the courts hold that one can estop himself from pleading 
the statute for an indefinite time, 8 while others hold that time runs 
against the estoppel. The reasoning of the courts, supporting this 
doctrine, is that the statute of limitations was never intended to 
cover cases where the plaintiff has been lulled into a sense of 
passive security by the active intervention of the defendant, 10 and 
as the statute is primarily for the benefit of the individual, it does 
not contravene public policy for it to be waived, although the 
waiver is not in the form set forth in the statute. 11 

The better view is that where the plaintiff sues on a claim 
already barred by the statute, in order to prevent its being pleaded 
as a defense, he must show a waiver on the part of the defendant, 
which by the terms of the statute will lift the bar. 12 These au- 
thorities absolutely repudiate the doctrine of equitable estoppel, 13 
asserting that one can estop himself only from proving or disprov- 
ing a fact that he has denied or admitted and cannot estop himself 
by a promise to do something in the future. 14 It is maintained 
that the statute itself has provided a way by which its bar can be 
waived and to allow the parties to waive it in any other manner is 
contrary to public policy and void. 15 Of course, under this ruling 
time begins to run against the new promise or acknowledgment as 
soon as made, and it in turn may be barred. 111 

Taking up the second division of the discussion, where in the 
original agreement, creating the claim sued on, the defendant has 
attempted to waive the defense of the statute. Here again the au- 
thorities are in conflict. The majority view holds that such a 
waiver will be enforced 17 and that unless some limitation is put in 
the waiver, the defendant will be forever estopped to set up the 
statute as a defense. 18 This result is reached through the conclu- 

6 State Loan Co. v. Cochran, 130 Cal. 245, 62 Pac. 466. 

7 Holman v. Gmaha, etc., Ry. Co., 117 Iowa 268, 90 N. W. 833, 94 
Am. St. Rep. 293. 

" State Trust Co. v. Sheldon, 68 Vt. 259, 35 Atl. 177. 
' Joyner v. Massey, 97 N. C. 148, 1 S. E. 702. 

10 Bridges v. Stephens, supra. 

11 State Loan Co. v. Cochran, supra; Holman v. Omaha, etc., Co., 
supra. 

12 Shapely v. Abbott, 42 N. Y. 443, 1 Am. Rep. 548; Hodgdon v. 
Chase. 29 Me. 47, overruling Warren v. Walker, 23 Me. 453; Sutton v. 
Burruss, 9 Leigh (Va.) 381; Liskey v. Paul, 100 Va. 764, 42 S. E. 875. 

13 Shapely v. Abbott, supra. " Shapely v. Abbott, supra. 

15 Shapely v. Abbott, supra; Hodgdon v. Chase, supra; Crane v. 
French, 38 Miss. 503; Liskey v. Paul, supra. 
18 Green v. Coos, etc., Co., 23 Fed. 67. 

17 State Trust Co. v. Sheldon, supra; Quick v. Corlies, 39 N. J. L. 11. 
1S State Trust Co. v. Sheldon, supra. 
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sion that the statute of limitations embodies no principal of public 
policy and may be modified by private contract as the parties 
see fit. 1 " 

It is submitted that the statute is founded in a well defined pub- 
lic policy, 20 which is against the enforcement of demands after 
such a time has elapsed as would place the defendant in a position 
to make it difficult for him to produce evidence of any defense, 
as payment or set-off, that he might have against the claim. 21 
To allow the defendant to waive this defense in the original agree- 
ment would set at naught the wholesome object of the statute.-' 2 
It is just as hard to prove payment of a stale claim which is evi- 
denced by a writing, containing a waiver of a statute as it would 
be to show payment of a stale claim not containing the waiver. 
If it is the policy of the law to bar the claim in the one case, it 
should be its policy to bar it in the other. 

It is no answer to say the debtor has consented to the waiver, 
for he is at a disadvantage and will agree to any condition through 
which he can obtain the desired benefit. The case is. analogous to 
those in which the borrower agrees to waive the statute of usury, 
and no court holds such a contract to be valid. To hold that the 
agreement does not prevent the defendant from pleading .the bar 
of the statute, cannot hurt the plaintiff. He knows of the statute 
as well as the defendant and can bring his action before the ex- 
piration of the statutory time and while the evidence concerning 
the matter is fresh. Then by means of a judgment he can keep 
his claim open indefinitely. 

The right of the case seems to be with those courts which have 
decided that such an agreement is void. This was the view re- 
cently taken in the New York case of Mutual Life, etc.. Co. v. 
United States Hotel Co., 144 N. Y. Supp. 47'6, where it was held 
that although the defendants had expressly agreed in the instru- 
ment creating the original obligation, to remain liable until re- 
leased in writing yet they might plead the statute of limitations, 
any contemporaneous agreement in advance not to do so being 
against public policy and void. 

19 Quick v. Corlies, supra. 

M "That policy which requires suits to be brought in due season, and 
discourages stale demands, as calculated to promote litigation, and to 
prejudice the just rights of parties." Crane v. French, supra. 

" Shapely v. Abbott, supra; Lewis'. Sutherland Stat. Const., 2 ed., 
1015. ct se<j. 

3 Mutual Life Ins. Co. v. U. S. Hotel Co., 144 X. Y. Supp. 476. 



